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HUMAN TISSUE AND TRANSPLANT AMENDMENT BILL 2005 
Second Reading 

Resumed from 19 October 2005. 

HON HELEN MORTON (East Metropolitan) [3.42 pm]:  The opposition supports the intent of this bill; that 
is, the altruistic donation of organs, and in particular paired kidney exchanges or list exchanges.  We also support 
the establishment of a databank and the list exchanges.  However, this bill will allow the minister to agree to the 
commercial trading of organs.  I am not sure that that was the intention or whether the public will support it.  
Consequently, without an amendment to ensure that only altruistic arrangements can be entered into, we will 
seek to have the bill considered by a committee.   

The bill will amend the Human Tissue and Transplant Act 1982.  The act describes the donations of tissue by 
living persons, and includes both regenerative and non-regenerative tissue.  In particular, section 9 of the act 
refers to the donation of tissue by living persons and the consent to the removal of regenerative tissue.  It states 
that a person who has attained the age of 18 can consent to that arrangement.  Similarly, section 9 refers to the 
consent arrangements for non-regenerative tissue.  The bill refers to the general prohibition on the removal of 
non-regenerative tissue from a child, the consents and authorities that need to be put in place and the 
authorisation for tissue removal after death and post-mortems.  It refers to blood transfusions separately.  It 
specifically precludes advertising, and restricts the use of embryonic stem cells for other than therapeutic use.   

Section 29 of the act prohibits trading in tissue.  I will go through section 29 a little because it is important.  It is 
the crux of the reason that the government has introduced the amendment bill.  This section, which refers to the 
prohibition on trading in tissue and the legal consequence, states - 

(1) Subject to this section, a contract or arrangement under which a person agrees, for valuable 
consideration, whether given or to be given to himself or to another person -  

. . .  

is void.   

It also states that a person who enters into a contract or arrangement of the kind referred to in that subsection 
commits an offence.  However, it states that it is okay if reasonable costs only are reimbursed; for example, if a 
person who donates a kidney spends a certain amount of time in hospital, that person would lose wages and costs 
would be incurred at the hospital.  It goes on to state that the Governor may, by order in council, declare that 
subsection (1) does not apply to the sale or supply of a specified class or classes of products derived from tissue 
that has been subjected to processing.  Examples of that are blood transfusions.  The section goes on to state that 
a person who, as vendor or supplier, enters into a contract or arrangement for the sale or supply of a product 
commits an offence.  It also refers to the prohibition on advertising.   

The amendment bill is required because of the section that refers to valuable consideration.  It states that subject 
to this section, a contract or arrangement under which a person agrees, for valuable consideration, whether given 
or to be given to himself or to another person, is void.  The term “valuable consideration” is used in reference to 
an individual who wants to donate a kidney, the person who will receive the kidney or a middle person who will 
act as a broker and wants to assist in some way that would earn that person some valuable consideration from the 
arrangement.  That arrangement is not considered appropriate.  It is a breach.  The bill will provide that that 
arrangement will be okay with ministerial approval, when the minister considers it desirable by reason of special 
circumstance.  That is all the bill states.  Obviously, the reason for that is the opinion that paired kidney 
exchange is a contract or an arrangement for valuable consideration.  The United States National Organ 
Transplant Act 1984 states that it shall be unlawful for any person to knowingly acquire, receive or otherwise 
transfer any human organ for valuable consideration for use in human transplantation.  However, the general 
counsel to the United Network for Organ Sharing, Malcolm E. Ritsch Jr, provided the following position 
statement dated 7 March 2003 -  

The donation of an organ is properly considered to be a legal gift, rather than a contractual undertaking.  
By definition, there is no “consideration” at all in a gift transaction.  Like all gifts, organ donations may 
be made for specific purposes.  There is no “valuable consideration” under NOTA - 

That is, the National Organ Transplant Act 1984 -  

in any of these living donation arrangements.  In fact, there is no “consideration” present at all.  The 
donor receives none, the recipient gives none and none is transferred to a broker. 
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We would not need this bill if the Crown Solicitor in Western Australia had interpreted “valuable consideration” 
with regard to paired exchange in the same way.  However, he has interpreted it in the way he has, and I agree 
with that interpretation.   

From my understanding of consideration and valuable consideration, consideration forms part of any contractual 
arrangement between two individuals or entities.  In order for a consideration to be a valuable consideration, the 
promisee must give something in return for the promise of the promisor, so as to convert a bare promise made in 
his favour into a binding contract.  To give an example, if I donate a kidney to my daughter, there is no valuable 
consideration in that process, because while I am providing her with a kidney, she is not providing me with 
anything in return under a contract.  However, in the case of a paired transfer, if I agree to donate a kidney to 
someone else’s son or daughter, and in return that person is prepared to donate a kidney to my daughter, then the 
promise between the two donors is considered to be a valuable consideration.  Although consideration may 
consist of a benefit to the promisor, it must always consist of a detriment to the promisee, because of the rule that 
consideration must always move from the promisee.  From my understanding, paired kidney exchange definitely 
involves a valuable consideration.   

I will now read from some notes that have been provided by the nephrologist at Fremantle Hospital, Dr Ferrari -  

Most countries have signed a World Health Organisation statement condemning the practice of buying 
and selling organs.  In Australia, only altruistic donations are permitted; and the law prohibits the 
commercial exchange of organs.  In developing this proposal, we considered whether an exchange of 
organs between two donor-recipient pairs might be regarded as a “contract or arrangement under which 
a person agrees, for valuable consideration, . . . to the sale or supply of tissues from his body,” which is 
prohibited under Section 29 of the Human Transplant and Tissue Act 1982.   

In our view, this would be a misinterpretation of the intent of the law, which was to prevent the 
exploitation of living persons who might be willing to sell their body parts for profit.  The law was not 
designed to proscribe altruistic donations of organs by family members or close friends.  The exchange 
program enlists altruistic donors who, because of medical criteria . . ., cannot donate organs directly to 
the intended recipients, but are willing to make donations that will benefit their loved ones indirectly.  
The proposed amendment of the law would therefore theoretically affect not only kidney, but also other 
organ donations.   

Unfortunately, I do not believe the act is sufficiently tight to support only altruistic donations.  When I queried 
this advice with the advisers from the Department of Health, they indicated clearly that my interpretation was 
correct; in other words, this bill provides the opportunity for the minister to agree to the commercial trading of 
organ parts.  Therefore, under this bill, it will be okay to enter into a contract or arrangement for valuable 
consideration whereby one person is willing to supply an organ if the other person is also willing to supply an 
organ.  It will also be okay for that contract or arrangement to involve the exchange of money, gifts or other 
things.  It will also be okay for both the donor and the recipient, and a broker of some description, to be 
involved.  It is interesting that if such a contract or arrangement is entered into, the penalty is a fine of $1 000.  I 
can assure members that if my son or my daughter, or some other person who was important to me, required a 
kidney, a fine of $1 000 would be a small price to pay for the opportunity to provide quality of life for a person 
who would otherwise need to be on a dialysis machine.  The Department of Health is clearly confused about this 
matter.  Both Dr Ferrari and the nephrologist at Royal Perth Hospital have confirmed that my interpretation of 
this bill is correct.  Dr Ferrari has said that regardless of what may be permitted under this bill, we must maintain 
the altruism that is intended in the bill.  However, because of the way this bill has been written, that may not 
necessarily be the case.   

I can imagine the kinds of scenarios that may occur under this bill.  One scenario is typified by a story that 
appeared in the paper towards the end of last year about two families who were waiting for this bill to go through 
so that they could take part in a paired kidney exchange.  That would certainly comply with the altruistic intent 
of the bill.  Another scenario is a list exchange.  In a list exchange, there is a list of people who are willing to be 
donors, and there is a list of recipients; and if a person is prepared to be a donor to any other person on the list, 
then that person’s son or daughter, or any other person for whom the person is seeking a benefit, would go 
immediately to the top of the list.  A list exchange is altruistic, but it is also more complex, because it involves a 
future intent.   

Another scenario is that an employer may enter into a contract or arrangement for the benefit of an employee, or 
vice versa.  I do not like to think that this may be the case, but we need to open our mind to the possibility that 
this may be done for financial reasons, or for reasons such as loyalty or gratitude.  I am in two minds about 
whether that is good or bad, but perhaps we should allow that to happen if both parties are happy with the 
arrangement.  However, we would be concerned if there was any coercion, or if it was done out of a sense of 
guilt, or for any other untoward reason.   
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For people who have considerable funds or assets and who are willing to pay for organs, $1 million would not 
seem a lot of money to pay for another five or 10 years of life.  I again ask: why not?  If people who fully 
understood the implications of the transaction were able to donate kidneys for money, the number of people on 
the waiting list would be reduced.  However, I am not sure that we are ready to go that far yet.  I am more 
concerned about people who need funds than about people who have money to pay for kidneys.  Many people 
who are in difficult financial situations and who want to make a better life for their families would be prepared to 
part with a kidney for $1 million, as people can continue to live satisfactorily with one kidney.  I am reminded of 
when I worked at Royal North Shore Hospital in Sydney.  I had a conversation with a tetraplegic - a patient with 
high quadriplegia - in which he spoke about the impact of finding himself in that situation.  He had to be fed and 
have everything done for him.  I asked what that must feel like for him, a middle-aged man with a family.  The 
man was a labourer, and he told me that I should change my thinking, because it was the best thing that had ever 
happened to him.  He said that never in his wildest imagination had he thought that he would be able to provide 
for his family in the way he could through his injury payout.  He said that he did not consider being waited on 
and nursed for the rest of his life a huge price to pay for what he would gain from that compensation process.  
When I read this bill, that conversation of nearly 30 years ago came back to me.  There may be people who need 
funds who are willing to sell their organs to provide a better life for themselves and their families. 

I am concerned about brokers who would act as go-betweens.  I imagine that they would develop a bank of 
people who are prepared to donate their organs at a certain price as well as a list or database of potential 
recipients and how much they are prepared to pay for organs, to which the broker would add his cut.  I am not 
sure that we want that sort of commercial trading in the area of organ donation.  On the one hand, if people are 
knowingly and willingly prepared to enter into above-board organ donation arrangements that will enhance 
someone’s quality of life, how can it be a problem?  However, I am aware of the reasons we should not go down 
that track.  There is the potential for these arrangements to lend themselves to sinister dimensions such as 
blackmail and coercion, and for decisions to be influenced by obligations of love, duty or loyalty.  The 
vulnerability of some would be open to exploitation through the ruthlessness of others.  I am concerned about the 
potential loss of altruistic motives.  This is an ethical concern that has not been sufficiently explored in the 
discussion of this bill. 

There are also concerns about the psychological state of donors.  In a paired organ exchange, the donors are in 
one hospital and the recipients are in another.  The two would probably never meet, but the procedure has to 
happen simultaneously.  There is no option for one person to pull out at the last minute.  The procedure will 
happen simultaneously in operating theatres in two different hospitals; that is, at the stroke of two o’clock or 
whatever, the donors and recipients are anaesthetised and the operation commences.  The donors might never 
know to whom they are donating their kidneys.  Some people say that there are considerable psychological 
concerns for donors who become upset if there is an adverse outcome to the donation.  There are also concerns 
about people who want to receive a kidney asking friends or relatives to make a donation to a stranger.  If a 
commercial arrangement is involved, a lot of pressure can be put upon the recipients.  Recipients could also be 
burdened by a debt that they are unable to pay.  It is also of concern to both this side of Parliament and the 
medical groups I have spoken to that the bill does not contain enough checks and balances on the minister.  The 
bill is worded in such a way as to give the minister full discretion over who can and cannot enter into this 
arrangement.  It is very simply put - 

Where the Minister considers it desirable by reason of special circumstances so to do, the Minister may, 
in writing, approve the entering into of a contract or arrangement that would, but for the approval, be 
void under subsection (1) 
. . .  

The minister will have the ultimate power to decide who can and cannot enter into a commercial kidney donation 
arrangement.  I would like to express some concerns about that.  When I spoke to the Department of Health’s 
advisers about this, they were absolutely aghast that I would question the integrity of a minister.  They felt that 
providing the minister with the discretionary power to allow organ transplants would ensure that a safeguard 
exists, that arrangements remain above board and that the altruistic intent and integrity of the arrangements is 
maintained.  To be honest, I do not feel very comfortable about that.  When I was a bureaucrat working in a very 
senior capacity in the health department, on more than one occasion I was - to put it in loose language - “leant 
on” by a minister.  It is not difficult for a minister to ring a senior bureaucrat at home and say something such as, 
“I hope you have looked at those tenders; I think you should look at tender such-and-such again, because that 
one needs very careful consideration.”  I am not so dumb that I did not know what was occurring at that time.  
There are times when ministers do not possess the integrity that health department staff apparently believe them 
to have.  Ministers and Premiers have been found to act with criminal intent.  I do not know much about this 
because I did not pay much attention to it at the time, but I understand that a former Premier of this state was 
arrested in 1992 on five charges of false pretences in relation to travel expenses and jailed for seven months.  I 
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understand that a former top Western Australian public servant, Labor parliamentarian and local government 
councillor has recently been jailed for corruption.  I understand that there are questions surrounding the 
credibility of one of the current ministers and that a former minister had to resign from cabinet because of 
questions about the integrity of his share portfolio arrangements and the possibility of a conflict of interest.  

It is evident that we as members of Parliament and those of us who may become a minister or the Premier of the 
state reflect the same sort of cross-section of people as can be found in the general community.  Some members 
behave with integrity at all times and some do not.  It is not appropriate that a minister have the power to 
determine who can and cannot enter into a commercial arrangement of the type provided for in the bill.  I can 
think of three occasions on which the present Minister for Health has been quite deceptive with information that 
he has provided to the community.  However, I am certain that he was not motivated by personal gain in that 
deception.  I honestly believe that, morally, he is probably above reproach.  I know of at least three occasions on 
which, due to political status or something of that nature, he has not provided honest information to the 
community.  One example that comes to mind is the events surrounding the so-called purchase of Galliers 
Private Hospital and Specialist Centre.  The acquisition of that hospital occurred as a result of a settlement out of 
court when Galliers was pursuing a case against the government for contractual negligence.  For whatever 
reason, the minister has not found it possible to be honest about that.  I do not know why he does not state clearly 
that the government was in breach of contract and settled with Galliers out of court for $15.3 million.  He is not 
achieving any personal gain by denying that.  Ministers are sometimes motivated by certain things that could 
lead others to question their integrity.   

I have asked myself why the opposition should not support this bill as it is.  It contains many very good 
provisions.  The information provided by Dr Ferrari - I am sure I do not have to go through it all - refers to the 
great many people waiting for kidney exchanges; for example, in Western Australia, 763 patients were dialysis 
dependent in 2004.  In the past I have established a renal dialysis unit and managed one.  I have seen the sort of 
people who attend three times a week or more for their dialysis treatment.  I have also spoken with people who 
have decided that it is not worth their while continuing their dialysis treatment.  Many of them feel very ill 
during and after the treatment.  The intrusion of dialysis treatment in their lives three times a week for as long as 
they can undergo it has some quite horrendous implications.  I understand fully that if anything could be done at 
this stage to enable those people to have a kidney transplant and thereby relieve the need for them to undergo 
dialysis, we would do it.  However, I am not certain that the opposition wants to take that step in light of the 
potential for commercial trading.   

What happens in other states?  Similar legislation is in operation in most of the other states, although with some 
different elements.  In New South Wales, the relevant provision of the legislation states -  

Where the Minister considers it desirable by reason of special circumstances so to do, the Minister may, 
by instrument in writing, approve the entering into of a contract or arrangement that would, but for the 
approval, be void by virtue of subsection . . .  

The South Australian provision reads -  

Where he considers it is desirable by reason of special circumstances so to do, the Minister may, by 
instrument in writing, approve the entering into of a contract or arrangement that would, but for the 
approval, be void under subsection . . . 

The Australian Capital Territory provision states -  
If he or she considers it desirable by reason of special circumstances so to do, the Minister may, in 
writing, approve the entering into of a contract or arrangement that would, apart from the approval, be 
void under subsection . . .  

The Tasmanian provision states -  
Where he considers it desirable by reasons of special circumstances so to do, the Minister may, by 
instrument in writing, approve the entering into of a contract or arrangement that would, but for the 
approval, be void by virtue of subsection . . .  

The Northern Territory provision reads -  
Where he considers it desirable by reason of special circumstances so to do, the Minister may, by 
instrument in writing, authorize a person, subject to such conditions and restrictions as are specified in 
the instrument, to enter into a contract or arrangement that would, but for the approval, be void by 
virtue of subsection . . . 

The above examples indicate that the provision in this legislation is no different from the provisions in the other 
states.  Interestingly, no other state in Australia has embarked on a kidney exchange program.  This legislation 
seeks to enable Western Australia to become the first state to embark on a kidney exchange program.  Such 
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programs exist in a few other countries such as the United States, the Netherlands, Mexico and Korea.  Dr 
Ferrari’s briefing clearly indicates that these programs have been successfully implemented.  I do not have 
enough information at hand about whether those countries have had to introduce amendments to their legislation 
to ensure that the exchange programs operate on an altruistic basis.  As I said previously, they may operate under 
the interpretation of the General Council to the United Network for Organ Sharing on the basis that they do not 
involve “valuable consideration”.  That might be the way those countries are operating their programs.  Today, 
91 054 people are on the waiting list of the United Network for Organ Sharing.  From January to December 2005 
the network arranged 28 110 transplants.  Its current list contains 14 492 donors.  The size of this problem across 
countries is huge.   
The connection with the doctors at Fremantle Hospital and Mr McGinty is quite clear.  I understand very clearly 
that Mr McGinty is keen for WA to be the first to implement programs in Australia and for Fremantle Hospital 
to be seen as a leader in this field.  Although I am not unhappy about that, I do not want the bill to progress in 
haste without due consideration being given to amending the bill to ensure the programs are altruistically based.  
When I originally spoke to the nephrologists at Royal Perth Hospital, they were not happy with the way this bill 
had been written.  They indicated that they would prefer the minister’s involvement to be less than is outlined in 
the bill, and that, somehow or other, the requirement be that the minister could agree to these arrangements only 
on the basis of clinical consideration and recommendation that he received.  In addition, the nephrologists were 
not happy with the potential commercialisation.  It was made clear to them that that is not what was intended. 
Since I spoke to the specialist at Royal Perth Hospital, he indicated to me in my follow-up call to him last week 
that the nephrologists had held another meeting and they now indicate that they are not unhappy with the 
potential commercialisation of this arrangement.  In my discussions with Dr Ferrari when this bill was before the 
other place, and again last week, he indicated that potential commercialisation was not what was intended.  He 
said that we need to avoid the slightest possibility of non-altruistic transfers.  He indicated that he was not happy 
that this bill provided for the minister to have the complete say over who could and could not enter into these 
arrangements.  Dr Ferrari indicated to me late last week that he would support a provision that states that 
approval must come from a recommendation of a body of practitioners, comprising four or more members.   
In conclusion, I reiterate that the opposition fully supports the notion of altruistic organ transfers between living 
people, whether once, twice or thrice removed, in either a paired exchange program or some other arrangement.  
In addition, it supports the establishment of a databank of potential donors and recipients as well as the sort of 
arrangements that would come out of a list exchange.  I have tested further the notion that this arrangement 
constitutes a valuable consideration, and I am comfortable that that is the case.  However, the opposition will 
seek an amendment that will put conditions and restrictions in place to make it a non-commercial only 
arrangement.  In addition, the minister must take recommendations from some form of council of clinicians so 
that he is not left to make the complete decisions.  The person I have spoken to most about this bill is Hon Giz 
Watson, and I am aware that she is not in the house today.  I am unsure about how this bill will proceed. 
Hon Sue Ellery:  I will adjourn debate today because Hon Giz Watson will be here tomorrow. 
Hon HELEN MORTON:  Unfortunately, she has not heard what I have said. 
Hon Sue Ellery:  She can read it in Hansard. 
Hon HELEN MORTON:  On that note, I conclude my remarks. 
HON BARBARA SCOTT (South Metropolitan) [4.24 pm]:  I endorse Hon Helen Morton’s comments and the 
position that the opposition has taken.  On reading the Human Tissue and Transplant Amendment Bill 2005 and 
the Human Tissue and Transplant Act 1982, it is very clear that Western Australia in particular and Australia 
generally are lagging behind many nations in the area of donation of organs for transplant.  I was in this 
Parliament when DonateWest was established and wrote to the select committee that travelled to a number of 
places around the world to look at how to increase the incidence of organ donation.  It was known then and 
recognised by that select committee that Spain has the highest level of organ donation in the world.  As a result 
of that select committee report, the Western Australia government established DonateWest to increase the level 
of awareness throughout the community of the importance of donating organs.  It has been a tremendous 
initiative.  However, we are still way behind the needs of people in dire situations.  Nothing could be more tragic 
than a member of one’s family, a relative or a friend in need of a donor organ.  This bill refers, in particular, to 
kidneys.   

On reading this amendment bill, like Hon Helen Morton, I consider that there are some issues on which we need 
to act with caution; the Parliament must dwell on them carefully.  Let us proceed with caution rather than haste 
because this bill raises some very complex issues.  In Professor Paolo Ferrari’s report, to which Hon Helen 
Morton referred, reference is made to commercialisation and exploitation.  I have highlighted one line of that 
report that reads -  



Extract from Hansard 
[COUNCIL - Tuesday, 4 April 2006] 

 p984b-989a 
Hon Helen Morton; Hon Barbara Scott 

 [6] 

 Most countries have signed a World Health Organisation statement condemning the practice of buying 
and selling organs.   

“Most countries”, of course, does not include all countries.  Members who have travelled to Bali on a number of 
occasions, as I have, will know that organ exchange is rife in Indonesia; it is rife in countries where there is dire 
poverty.  This bill gives the minister the authority to deem that we will have only altruistic donations. 

Hon Helen Morton:  No, it does not. 

Hon BARBARA SCOTT:  This Parliament needs to dwell upon the complexities surrounding the issues of 
commercialisation.  We must take time to consider that, but we do not have time to do that on the floor of the 
Parliament.  This bill is a perfect example of legislation requiring its complexities to be dealt with in depth.   

Although we have sympathy for people waiting for organs, processes and protocols need to be put in place to 
protect the minister, government and doctors.  In other words, the board must have a set of protocols of 
boundaries by which it must conform; it must not step over those boundaries.  To say that most countries have 
signed the World Health Organisation’s statement condemning the practice of buying and selling organs does not 
mean all countries are signatories.  Are there boundaries?  Is the Doctors Without Boundaries - Médecins Sans 
Frontières - going to stop at the boundary of Australia?  Are there international agreements with people who can 
come here?  Would it be considered altruistic if one paid the fare and accommodation of a 16-year-old Balinese 
to come here for an organ transplant because he or she was compatible with one’s husband, wife, daughter or 
whomever?  There are issues in this bill that need in-depth consideration, and we need to take the time for that 
consideration.  We need to move with caution.   

The second reading speech states -  

 This bill is necessary to facilitate paired kidney exchange.  Currently, section 29 of the Human Tissue 
and Transplant Act 1982 precludes such arrangements, as it prohibits the provision of organs or tissue 
for valuable consideration.  

Hon Helen Morton made it very clear to this house that “valuable consideration” means an exchange for some 
monetary gain.  The bill allows the minister to approve in writing entering into an agreement that allows paired 
kidney exchange of organs and tissue.  The second reading speech further states -  

 This amendment will bring Western Australia into line with legislation in other Australian jurisdictions. 

We have heard evidence from Hon Helen Morton that that is not the case.  Since the second reading speech was 
delivered, issues have been raised that need consideration.  This state needs a vigorous and vibrant DonateWest 
and people who willingly agree to donate their organs upon their death.  We should not encourage a system in 
which there is a shred of doubt about the issue.  Prominence has recently been given to living wills and health 
directives.  There is a temptation for a move into that commercialisation.  I support Hon Helen Morton’s motion 
that this bill requires further consideration and should be sent to a committee. 

Debate interrupted, pursuant to sessional orders. 

[Continued on page 998.] 
 


